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KarlA. Boedecker, Fred W. Morgan, & Jeffrey J. Stoltman

Dimensionsof
Legal
Statements:
Salespersons'
A

Review

and

Managerial
Suggestions
Salespeople can generate liability problems for their organizations through both intentional and inadvertent statements, yet the sales management and personal selling literature has not provided adequate
discussion of these problems. The authors describe the various ways salespeople initiate such liability
and include specific advice for sales managers interested in guiding salesperson behavior.

Asalesperson can consciously or inadvertently
mislead prospects/customers at several stages
during their interactions. Consider the enthusiastic
salesperson who overstates the capabilities of a product, not realizing that his or her impassioned presentation contains impossible-to-meet promises. Such remarks could cause a dispute with the customer, maybe
even resulting in litigation alleging that the apparently
innocent statements amount to a warranty or product
misrepresentation(Lenox v. Triangle Auto Alarm 1990).
The preceding scenario would be embarrassing and
could result in an unprofitabletransactiononce the value
of the unintended warranty is calculated. But what if
the sales representative lies (Southern States v. Proctor 1989) or unfairly belittles competitors' products
(Moore v. Boating Industry 1987)? Actions such as
these can generate extremely negative publicity for the
firm (Hoelterhoff 1989) and, depending on the consequences, can result in fines amounting to hundreds
of millions of dollars (Business Week 1990a,b). Un-
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fortunately, scant advice for avoiding such situations
is available in published materials.
As reflected in the literature, sales management
usually stresses objective or productivity-related performance measures (Churchill et al. 1985), such as
sales volume or calls, or other output measures
(Churchill, Ford, and Walker 1990; Ingram and
LaForge 1989). Most salesperson appraisal systems
do likewise (Basu et al. 1985). In practical terms, pursuit of short-run objectives could jeopardize the longrun goal of most selling activity: establishing ongoing
relationships with buyers (Dwyer, Schurr, and Oh
1987). This juxtaposition of goals can be manifested
in several ways. For example, a salesperson "stretching the truth" in an effort to sell might alienate prospects and others who become aware of that behavior,
yet would be rewarded if quotas are met.
A more comprehensive orientation to managing
salespeople, whereby salesperson behavior is directed
and controlled along several job-related dimensions,
may simultaneously decrease liability exposure and
increase the likelihood of developing profitable longterm relationships with customers (Anderson and Narus
1990). If sales managers were able to identify the appropriate actions and reactions of salespeople, their
directives and control systems could be expected to
help meet the broadly defined goals of customer and
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companyneeds satisfactionin an ethically responsible
way. This approachto managerialcontrol also draws
managers'attentionto the task of alleviatingthe problems created when legal dimensions of selling practices are either not sufficiently salient or not up-todate.
Anderson and Oliver (1987) conclude that most
theoreticalapproachesto managerialcontrol in general and to sales control in particularpredict the use
of behavioral controls under conditions of environmental uncertainty(e.g., unanticipatedjudicial opinions and pending legislation). In such situations the
firm internalizes environmentalrisks by monitoring
the activities of its salespeople. Successful activities
can be emphasized and dangerousor risky behaviors
can be discouragedand minimized.
Because of its dynamic and evolutionarynature,1
the legal environmentis one in which behavioralcontrols for salespersonsare especially fitting as currently
allowable sales practices may not be toleratedin the
future. For example, "sales talk" or "puffing," long
a controversialpart of the salesperson-prospectexchange, has been defined more precisely by the judiciary duringthe past few years (Jackson v. Krieger
Ford 1989; Sack 1986a). The rangeof permissibleexaggerationis graduallynarrowing,thus making 1985's
hyperbole an actionablewarrantytoday.
Salespeople therefore must understandthe basic
legal implications of their activities and be required
to behave in ways that do not underminetheir firm's
legal standing. The unique skills of each salesperson
must be used to generate sales (an outcome focus);
however,the salespeoplemustbe cautionedand trained
(a behaviorfocus) not to act in a way that precipitates
unintendedlegal obligations.
The purposeof the following discussion is to provide an overview of these issues in marketing'slegal
environment.Examplesof salespersonstatementsand
activities that could lead to legal disputes are discussed. Guidelines for selling and sales management
actions then are presentedto enable the firm to mitigate embarrassingand financiallydamaginglitigation
arising from personal selling activities.

Examples of Selling Practices That
Can Lead to Liability2

firms. Such topics as hiring discrimination,expense
account fraud, wrongful termination,and equal compensation are discussed relatively frequently (e.g.,

Manning v. Upjohn 1989; Sales & Marketing Man-

agement 1988). The ways salespersonscan create legal duties for the corporationthrough various statements, actions, or even inactionsreceive considerably
less attention. The latter legal questions can be organized into five categories, as illustratedin Table 1.
Creation of Unintended Warranties

Sales representativesmay inadvertentlycreate warrantiesfor their productsby careless or inflated statements or conduct, improperuse of promotionalmaterials, showing samples, or even silence in the face
of a customerinquiry.These warrantiesmay be either
express (Uniform Commercial Code 1972, ?2-313) or

implied warrantiesof fitness for a particularuse (Sack
1986b; Uniform Commercial Code 1972, ?2-315;

Vaccaro 1987).
A seller may create an express warrantyorally,
without intendingto do so, and in fact without even
using the term "warranty" (American Jurisprudence

1985, ??88-90). For example, the use of printedpromotional materialsin discussions between a salesperson and a customer may amountto an affirmationof
a fact or a promise of productperformance.In one
instance, an advertising brochure for a Ford truck
showed pictures of the vehicle "off-road," crossing
streams,ditches, and mountains.When the buyerhad
mechanical problems arising from similar use of the
product, which the dealer's service departmentcould
not repair, Ford Motor Company was held liable for
breachof an express warranty,even though Ford had
not intendedthe picturesto be a warranty(Ford Motor v. Lemieux 1967; Grady 1983).
In a more recent case that confirmsthe earlierposition takenby the courts, the manufacturerwas found
liable for breach of an express warrantywhen one of
its productsdid not performaccordingto the standards
statedby a sales representative(Lindemannv. Eli Lilly
1987). In Lindemann,an herbicide did not have the
specific capabilitiessuggestedby Eli Lilly's sales representative. Liability attachedeven though the salesperson's statementscontradictedthe promotionalbrochures. Similar outcomes have occurred in cases

Most coverage of the legal environmentof selling examines the relationshipbetween salespersonsand their

involving like circumstances (Clark Manufacturing v.
Gold Bond Pharmaceutical 1987; Hayden v. Siemans
Medical Center 1987).

'The volatility of marketing's legal environment is well documented. Every issue of the Journal of Marketing includes a section
titled "Legal Developments in Marketing" and the Marketing News
regularly carries columns devoted to legal issues. For sales managers
and salespersons, Sales & Marketing Management provides legal updates and has featured several articles on law-selling topics (e.g., Sack
1985a,b, 1986a,b).
2The sales practices described in these cases are meant to illustrate

Though courts sometimes allow latitudefor "sales
talk" or "puffing"in the form of oral representations,
they apparentlywill not tolerate much overstatement
when the seller happensto have more knowledge, exthe breadth of exposure salespeople create. These are examples, not
prototypes, of improper practices.

LegalDimensionsof Salespersons'Statements/ 71

This content downloaded from 138.202.1.110 on Fri, 23 Jan 2015 16:23:53 PM
All use subject to JSTOR Terms and Conditions

TABLE 1
An Overview of Salesperson Statements That Can Create Legal Obligations for the Firm
Illustrative Cases
Salesperson Indiscretions
Legal Issuesa
Consequences
Lindemann v.
Creation of
$6000 (total price of product)
Salesperson inadvertently overstated
unintended
chemical product's technical
Eli Lilly (1987)
awarded to plaintiff
warranties

capabilities

Dilution of warning
effectiveness

Disparagement
of competitive
offerings

Misrepresentation
own offerings

of

Carpetland v.
Payne (1989)

Salesperson promised a one-year
warranty for carpet, though sales
agreement expressly denied any
warranties

$2388 (total price of product)
awarded to plaintiff

In re First
Commodity (1987)

Salesperson told clients that
warnings in securities prospectus
were unimportant

Plaintiffs certified for class
action litigation (prior cases
settled for $260,000 to $3
million)

Stevens v. Parke,
Davis (1973)

Salespeople vigorously promoted
drug product without mentioning
warnings

$400,000 awarded to plaintiff
in wrongful death claim

Systems v.
Scientific (1976)

Salespeople claimed that rival's
game tickets could be "read" without
tampering

Defendant's sales staff
prohibited from making such
claims

Testing v.
Magnaflux (1987)

Salespeople made unverified
negative statements about rival's
chemical products

Plaintiff's claims ruled
actionable-trial delayed until
proper forms filed with court

Dunn v. Honeywell
(1982)

Salesperson intentionally overstated
the capabilities of computer software

$61,573 actual + $30,768
punitive damages + legal fees
($24,628) awarded to plaintiff

Scott v. Mid
Carolina (1988)

Salesperson lied to buyer about the
condition of a mobile home

$3600 actual + $6400 punitive
damages awarded to plaintiff
$65,000 actual + $35,000
punitive damages awarded to
plaintiff

Tortious
Sales agent made false accusations
Leigh v. Isom
interference with
about franchisee before franchisee's
(1982)
business
customers
relationships
"These five categories are the legal causes of action where salesperson behavior has been a prominent factor. They are based on
a 3/1/90 review of the Lexis (1985) legal database for all reported federal and state cases since 1940 involving salespeople. The
search phrase included: "sales representative, salesperson, salesman, saleswoman, salespeople, sales agent, manufacturer'srepresentative, and manufacturer'sagent."

perience, or sophistication about the subject matter of
the transaction (American Jurisprudence 1985, ?99).
Thus, in an oft-cited case, the court found an express
warranty in the statements of a used car salesperson
that a car was "in A-l shape" and "mechanically perfect" (Wat Henry Pontiac v. Bradley 1949). This outcome has been endorsed consistently in hundreds of
automobile-relatedcases (e.g., Barksdale v. Van's Auto
Sales 1989; Reilly v. Gene Ducote Volkswagen 1989).
The practice of puffing has never been acceptable to
most legal scholars, and courts have steadily narrowed its allowable boundaries (Preston 1975; Prosser
and Keeton 1984).
The court in Sierra Diesel v. Burroughs (1987)
confirmed this position. Here the plaintiff signed a
contract for the delivery of computer equipment and
associated software. The contract contained, among
other language, a section stating that the contract was
to serve as a final expression of the agreement between the parties, regardless of prior discussions or

sales presentations. The contractual language essentially nullified the earlier representations of the defendant's salesperson, resulting in a lesser level of
service performance. The plaintiff prevailed by showing that he had relied on the salesperson's statements
and that the contracted level of service would not accomplish the tasks for which the data-processing system had been purchased. The salesperson's statements
were deemed to be an express warranty, even though
the signed contract stated otherwise.
Unmonitored sales practices also may lead to the
unintended creation of an implied warranty of fitness
for a particular purpose. This situation would occur
(Uniform Commercial Code 1972, ?2-315):
. . . where the seller at the time of contracting has
reason to know any particularpurpose for which the
goods are required and that the buyer is relying on
the seller's skill or judgment to select or furnish suitable goods, there is unless excluded or modified under the next section an implied warrantythat the goods
shall be fit for such purpose.
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Thus a sales representativecreatesan implied warrantywhen he or she knows or has reason to know of
a specific use to which a buyer intendsto put the product, and furtherknows or should know that the buyer
is relying upon the salesperson'sjudgment about the
appropriateproduct. For example, a buyer purchased
a gas space-heaterfrom MontgomeryWard and told
the sales clerk of his intention to use it in a house
trailerwhere he plannedto raise chinchillasfor breeding and pelting. The heater malfunctioned, resulting
in the death of 330 animals. The salesperson'sfailure
to inform the inexperiencedbuyer of the dangers associated with the intended use of the space heater
amounted to the creation of an implied warrantyof
fitness for a particularpurpose, the subsequentbreach
of which led to the recovery of $28,000 in a product
liability action (Frey v. Montgomery Ward 1977).

Dilution of WarningEffectiveness
A firm marketinga product that is likely to be dangerous when either used as intended or foreseeably
misused, and knowing or having reason to know that
the intended users may not realize the dangers involved, has a duty to provide reasonable warnings
(Restatement1979, ?Torts, p. 388). Providing such a
warning, however, may not adequately protect the
marketerfrom liability if subsequentsalesforce activity offsets its effect. Under some circumstances,vigorous personalselling efforts in supportof the product
may amount to "overpromotion,"so diluting a marketer's warning that a court would find the manufacturerhad failedto providean adequatewarning,thereby
resultingin productliabilityexposure(Stevensv. Parke,
Davis 1973; Swayze v. McNeil Laboratories 1987).

This doctrinehas emergedthrougha series of cases
involvingprescriptiondrugs(Incollingov. Ewing 1971;
Love v. Wolf 1964; Salmon v. Parke, Davis 1975;
Stevens v. Parke, Davis 1973; Yarrow v. Sterling Drug

1969). Marketersof these productshave a duty to warn
the medical profession about any dangerous side-effects associated with the use of the product. Though
the marketershad done so, evidence of "vigoroussales
programs,"including salesforce promotionof "wider
use of the product than proper medical practicejustified," resulted in jury verdicts for injuredplaintiffs
on the groundsthat overpromotionhad effectively ne-

gated the original warnings (Stevens v. Parke, Davis

1973). On appeal, the court furtherexpressed its con-

cern that "...

numerous personal visits to physi-

cians by salesmen, a highly effective means of promoting the use of chloromycetin, was not employed
to disseminate informationas to the drug's hazards,
even though such warnings would have entailed no
additional burden" (Stevens v. Parke, Davis 1973, p.

67). Thus, even where a marketerhas met its duty to
exercise reasonablecare by providingwarningsabout

productdangers, field sales representativescan effectively "waterdown" or otherwiseoffset the impactof
those warnings(Cohen 1976). In these situationscourts
have suggested explicitly thatjuries, when determining defendant liability, weigh salespersons' underemphasis of warnings (Brochu v. Ortho Pharmaceutical 1981; Wooderson v. Ortho Pharmaceutical 1984).

Even more important,salespersonsshouldnot discourage clients or prospects from reading warnings.
Securitiessalespersonsin In re First Commodity(1987)
explicitly stated to clients that certain legally mandatedwarningswere essentiallyunimportant
and could
be ignored. When the clients lost substantialsums of
money because of rapidlydeclining securitiesprices,
they successfully asserted that they would not have
investedaccordinglyhad they actuallyread the printed
warnings in the offering prospectus.This conclusion
is consistent with that reached in relation to the vitiating effect of promotionallabels and informational
package inserts on presumablyeffective print warnings (Morganand Trombetta1982).

Disparagement of Competitive Offerings
In the heat of competitivebattle, a sales representative
may make negative statementsabout a rival product.
A certain degree of such conduct is tolerated, provided that it fits within the boundaries of general
statementsof comparison,with no specific assertions
of unfavorablefacts about the competitor's product
(Prosser and Keeton 1984). Thus, a salesperson's
negative statementabout a competitor'sproductmay
lead to liability for the tort of disparagement,also referred to as trade libel or injuriousfalsehood.
Commercialevidence of libel can be traced back
some 350 years to English cases (Dickes v. Fenne
1639). When a sales representativemakes a false
statementto a thirdpersonthatis derogatoryto a competitor'sbusinessand calculatedto preventothersfrom
doing business with the competitor,liability will arise
where the false statementplays a materialand substantial role in inducing others not to deal with the
competitor,therebyleading to special damagesin the
formof lost tradeor otherdealings(ProsserandKeeton
1984, p. 976). Recent trendsin the law, includingthe
extension of First Amendmentfree speech protection
to commercial speech, strongly suggest that an aggrieved business must show also that the statement
was made with malice-that the defendantknowingly
or recklessly perpetratedthe false statement(Prosser
and Keeton 1984, p. 136).
Another fundamentaldistinction that is just now
evolving is the relationshipbetween the partymaking
the insulting statements and the party being disparaged. A firmhas considerablygreaterprotectionagainst
the disparagingcomments of a competitor'ssalespersons than against similar statementsmade by a so-
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called "stranger," that is, a disinterested third party
(Reinhard 1987, p. 748). One commentator has even
suggested that verbal product comparisons made by
salespersons may eventually be governed by principles similar to those constraining comparative advertising (Pompeo 1987).
A case involving two marketers of equipment,
devices, and systems for testing commercial and industrial materials illustrates the distinction between
nonactionable, generally unfavorable comparative
statements and ones that may lead to liability for disparagement. In Testing Systems v. Magnaflux (1966),
the plaintiff marketed a chemical product called Flaw
Finder and the defendant sold a similar compound under the name of Spotcheck. The defendant's agents
represented to the plaintiff's present and prospective
customers that "the plaintiff's stuff is no good" and
"the government is throwing them out." The defendant further made a false statement to the effect that
the United States government had tested the plaintiff's
product and found it to be only about 40% as effective
as that of the defendant. The court held that general
statements of product superiority, even when made in
the form of an unfavorable comparison that exaggerates the quality of one's own product, are permissible.
It also found, however, that (Testing Systems v. Magnaflux 1966, p. 289):
. .there is a readilyobservabledifferencebetween
saying that one's productis, in general,betterthan

another's . . . and asserting that such other's is only
40% as effective as one's own. The former, arguably, merely expresses an opinion, the latter however, is an assertion of fact, not subject to the same
frailties of proof, implying that the party making the
statement is fortified with the substantive facts necessary to make it.

The facts in Systems Operations v. Scientific Games
(1976) reveal a more subtle example of actionable disparagement. The litigants were both competing to
supply lottery tickets for state lottery games. On several occasions the defendant's sales representatives
suggested to prospective clients that the plaintiff's lottery tickets could be "broken," that is, read to determine whether they were winners without any visible
signs of tampering. As a reuslt, the plaintiff had considerable difficulty contracting to supply lottery tickets. The defendant's salespersons could not effectively demonstrate how to "break"the plaintiffs lottery
tickets during courtroom testimony. Hence, the rumors that its salespeople were spreading provided the
basis for requiring the defendant to cease such disparagement.
There is some suggestion that comparisons generally unfavorable to a competitor's product are within
the privileges of both competition for future business
and puffing (i.e., permissible exaggeration). Moder
courts appear to be losing patience with such defenses
(Prosser and Keeton 1984, p. 975-6). In any event,

it seems increasingly clear that a sales representative
who either intentionally or recklessly makes a false
statement about a competitor's product or business has
taken a significant step toward creating legal liability
for the tort of disparagement (Moore v. Boating Industry 1987; Sack 1985b).
of Own Offerings
Misrepresentation
Sales personnel who make unsupported or distorted
claims for their wares may create liability for misrepresentation, often referred to as fraud or deceit. Such
liability can arise from deliberately misleading comments or statements of opinion that turn out to be unfounded.
Intentional misrepresentations consist of a false
statement about a material fact, made with the intent
that another party should rely on it, where that party
does justifiably rely on the falsehood so as to suffer
injury as a result (Restatement 1979, ?525). A salesperson's intentional misstatement of an opinion may
even give rise to an actionable fraud claim, where he
or she has superior knowledge of the subject of a
transaction so that the other party may reasonably regard it as a statement of fact. For example, a 51-yearold widow originally signed up for eight one-half-hour
dance lessons at an Arthur Murray dance studio for
$14.50. By praising her minimal skills and potential,
instructors induced her to contract for more than 2000
hours of dance lessons at a cost of more than $31,000.
A Florida appellate court held that the defendant's
statements of opinion provided a sufficient basis for
a fraud suit aimed at declaring the contract invalid
(Vokes v. Arthur Murray 1968).
Scott v. Mid Carolina Homes (1987) provides another example of salesperson deception in which the
plaintiff ultimately prevailed. Here, after reaching an
agreement with a customer, a salesperson learned that
he could sell the same mobile home to another prospect for almost twice its current price. The salesperson then contacted the original customer and told him
that the trailer was damaged and that state law forbade
the sale of a product in such condition. The customer
even volunteered to sign a waiver to relieve the selling
firm of liability for the damaged mobile home; however, the salesperson said that such a waiver was not
allowable. Eventually the original buyer found out about
the subterfuge and recovered on the basis of fraudulent deception on the part of the sales representative.
In addition to policing their sales personnel to prevent such deliberately misleading practices, sales
managers must make their representatives cognizant
that careless (negligent) or innocent misstatements about
products may result in lawsuits (Restatement 1979,
?522). This point is particularly important for industrial marketers whose products are expected to meet
technical specifications and performance requirements
for their customers. Suppliers of computer hardware
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and software have experienced an increased volume
of litigation over the past decade from dissatisfied
customerswho claim that, though the supplierhad no
intentto deceive them, it nonethelessmistakenlymade
performanceclaims during the purchasenegotiations
that the productnever fulfilled (Applicationsv. Hewlett Packard 1982; Walker 1982; Zammit 1982).
For example, in Dunn Appraisal v. Honeywell

(1982), a sales representativedeclared that his computersoftwarecould execute several kinds of analyses
when, in fact, it could not. The plaintiff, relying on
the salesperson'sadvice, purchasedthe software,which
failed to performas the sales representativestated.The
court found for the plaintiff, even though the salesperson apparentlybelieved his presale claims to be
true. Such "innocentrepresentation"suits amount to
a strict liability approach to misrepresentation,because the plaintiff need not prove either intentionalor
negligent misconduct, only justifiable reliance on the
untrue statements (Clements Auto Supply v. Service
Bureau 1971).

Liability also may attacheven if the salesperson's
false statements are not made directly to the person
suffering the loss. In Joseph v. Norman LaPorte Realty

(1987) a salespersonintentionallyoverstatedthe condition of a swimmingpool to the buyer's agent, a pool
inspection company. The buyer eventually recovered
damagesfrom the salesperson'semployeron the basis
of fraudulentmisrepresentation.
These standardsfor misrepresentationare applied
even more stringently in situations involving salespersons who are requiredby law to have certain expertise-for example, real estate salespeople (Fennell
Realty v. Martin 1988; Wassell v. Colorado Real Es-

tate Commission 1988)-or are "certified" through
some accreditingmechanism. Industrywideefforts to
elevate the qualificationsof salespersons to a higher
standardof professionalism have the dual impact of
an expandedlegal dutyof performanceand, it is hoped,
increasedcustomerconfidence. Thus, carelessness or
overstatementthat constitutes puffing on the part of
an automobile salesperson might, in fact, amount to
a misrepresentationon the part of a securities salesperson (First National Monetary v. Weinberger 1987).

Innocentand negligentmisrepresentation
suits may
become a particularproblemfor technical salespeople
who often have extensive interactionwith the prospect's employees before the sale. The risk of incurring
liability on either of these bases could significantly
inhibit the presale exchange of information.
Tortious Interference With Business

Relationships
The key element in a tortiousinterferenceclaim is the
showing that the defendant'ssalespersonsengaged in
some form of "dirtytricks," that is, behaviorconsidered to be unfair business practices (Sack 1985a).

Witkin (1974, p. 2643) describes tortious interference: "Thewrong consists of intentionaland improper
methodsof divertingand takingbusinessfrom another
which are not within the privilege of fair competition." Courts therefore must determine whether the
scrutinizedsalespersonpracticesare genuinely unfair
or merely legitimate "roughand tumble"methods for
competing in the marketplace(Economationv. Automated Conveyor Systems 1988). To date, only very

general guidelines for makingthis determinationexist
(Restatement1979, ?766B, comment c).
This approachto recovery has become popularin
recent years because of plaintiffs' difficulty in proving that unacceptablesalespersonbehaviorcaused the
loss of specific dollaramounts(contractualdamages).
This problem becomes acute when profits are nonexistent, cyclical, or unpredictablyvolatile. In addition, recoveries undercontractlaw are not tied to the
extent of the defendant'sreprehensiblebehavior. An
intentionalbreach of contractis treatedlike an inadvertentbreach.
Recovery for tortious interferencewith economic
relations, however, is based on the defendant's behaviorand providesgeneralor compensatorydamages
as well as potentialpunitivedamagesbased on intent.
Hence, blatant lies and concealment that lead to a
breachedcontractcan be penalized severely. For example, in Leigh Furniture v. Isom (1982), Leigh's

agents harassedIsom, under contractto sell Leigh's
furniture,for more than a year, making false accusations about his operatingproceduresin front of his
customers. Isom eventually declaredbankruptcyand
sued Leigh for intentionalinterferencewith prospective economic relations. Isom recovered compensatory damages to cover his losses from the breach of
contractby Leigh, as well as punitive damages.
The plaintiff in Mayes v. Sturdy Northern Sales

(1979) recoveredonly general damages when the defendantfailed to fulfill all terms of a contractto supply him with variousproducts.The defendantdecided
to pay more attentionto its house accountsand began
to make late deliveries to its franchisees, including
Mayes. Thoughthese actions breachedthe contractual
agreement,they were not sufficiently offensive to result in an awardof exemplarydamages.
Tortious interferencealso can occur without the
existence of a contract. This situation normally involves salespersonsfrom competitivecompaniesvying
for the same accounts (Shapiro 1983). For example,
in the lottery case described before (Systems Operations v. Scientific Games 1976), the plaintiff also al-

leged tortious interferencewith prospective business
advantage.Though the court found for the defendant
on the disparagementclaim, it could have used a tortious interferenceargument(Dowling 1986). The defendanthad wrongly denigratedthe plaintiff's lottery
tickets to gain futurebusiness.
LegalDimensionsof Salespersons'Statements/ 75
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Implications and Discussion
As the foregoing analysis suggests, salespersons can
interact with prospects or customers in several ways
that can lead to litigation. Exacerbating this problem
is the tendency for plaintiffs to assert all possible causes
of action for their lawsuits in the hope of convincing
the court that at least one claim is valid. Conceivably,
an aggrieved customer might use every legal theory
mentioned herein when a salesperson behaves improperly.
A proactive managerial stance is needed to minimize the likelihood of legal proceedings and to bolster
chances of successfully meeting a legal challenge
grounded in salesperson behavior. A self-test of current supervisory and selling practices is a logical first
step. The following guidelines are derived from the
preceding complaints and decisions.
* Be sure all specific product claims (technical characteristics, useful life, performance capabilities) can be
accomplished.
* Be certain that all specific positive statements about offerings can be verified. In addition, any strong positive
statement about offerings that cannot be demonstrated
should be very general (e.g., "high quality" or "great
value").
* Customers should be reminded to read warnings, particularly if they seem to be paying little attentionto them.
Never suggest to customers that warnings can be ignored or even taken lightly.
* Immediately caution customers who appear to be contemplating any improper product use. Cautionary statements should be very specific and related to each customer's product usage situation.
* Assess each customer's level of sophistication-the more
inexperienced the customer, the greater the salesperson's legal obligations to deal cautiously with the customer.
* Be able to verify all negative statements about competitors' products, business conduct, and financial condition. Salespersons should try to avoid saying anything
negative about competitors, particularly on topics that
could be construed as rumors.

These admonitions may be self-evident or thought
to be common business practices, yet they should be
reviewed routinely by sales managers and salespeople. More specifically, sales managers must develop
and follow programs to ensure that salespersons not
only are aware of their legal responsibilities, but behave accordingly. Explicit recommendations for sales
managers are offered in Table 2.

Training Salespeople3
Recent research on selling effectiveness leads to training suggestions for the development of both declara3Thereis little evidence that currentsales trainingand retraining/
updateprogramsincorporateadequatelegal modules.Lists of salespersontrainingtopics do not includelegal materials(cf. Leigh 1987;

TABLE2
Sales Management Programs Designed to Direct
Salespeople to Comply With Legal Guidelines
1. Include detailed modules on legal guidelines in
training schools for beginning salespersons.
Training should focus on both declarative and
procedural knowledge.
2. Routinely provide updated information to
salespersons about the most recent judicial and
statutory developments related to communications
with prospects and customers.
3. Develop incentive compensation packages that
encourage and reward salespersons for avoiding or
forestalling litigious situations.
4. Review salesperson performance to identify quickly
and decisively salespersons who engage in
practices that might lead to legal problems.
5. Manage by example. Always follow the legal
guidelines when accompanying salespersons in the
field, and hold salespersons to the same standards
when reviewing their performance.
tive and procedural salesperson knowledge. In reference to the former, effective salespeople are those who
make fewer errors in categorizing prospects at successive stages of the sales process (Szymanski 1988,
p. 74). In terms of legal risk, prospects will differ in
some systematic way. Some prospects may interpret
an overstatement about a product's performance as
simply enthusiastic salesmanship. Other prospects may
reasonably believe the statement, taking it as a promise of performance (warranty). Similarly, some buyers may realize that a disparaging remark about a
competitor, stated humorously, is merely a joke. Others may take the comment out of context and accept
it as true. Through brainstorming sessions, experienced salespeople and sales managers may be able to
identify characteristics of prospects that differentiate
them in terms of likelihood of reliance on spoken assertions.
Szymanski (1988, p. 75) goes on to suggest that
the pseudo-experience of role-playing helps trainees
to formulate appropriate attribute information by relating it to their own behavior. If effective salespersons can assume and articulate various prospect roles
such as those just described, sales trainees can observe the effects of their statements, perhaps even understanding how their comments could be misinterpreted. Sujan, Weitz, and Sujan (1988) and Leong,
Busch, and Roedder John (1989) have emphasized the
value of using expert salespersons in training, particularly through role-playing. Such a formal approach
Major1990), nordo legal topicsappearin scholarlyresearchon sales
training(AvlonitisandBoyle 1989;Futrell,Berry,andBowers1984;
Russet al. 1989). The authors'experienceswith severalFortune500
companiesand smallerfirms is that little attentionis given to legal
topics duringsales training.
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to sales training provides some of the structurethat
inexperiencedsalespersonsneed (Kohli 1989).
In referenceto proceduralknowledge, the preceding recommendationsare consistent with the findings
of Leigh (1987), Leigh and McGraw (1989), and
Leong, Busch, and RoedderJohn (1989) on the sales
scripts used by experienced salespersons. The interactive scriptsfollowed duringinitialand followup sales
calls include considerable informationexchange between prospectand salesperson,providingseveral opportunitiesfor the salesperson to stray into areas of
potential legal difficulty. One solution is to allow
salespeople to develop their own rule codes for operationalizingselling scripts by having them observe
or experience several typical selling situations(Leigh
and McGraw 1989, p. 32). Again, role-playingcould
be very useful, providing the basis for rule code development.
It is imperativefor trainingto build on salespersons' experiences, allowing them to generalize across
customers or selling situations to devise consistently
legal interactive scripts. Sujan, Sujan, and Bettman
(1988) observedthat effective salespersonsvariedtheir
sales strategiesless than ineffective salespersons, and
concluded that deviation from given policies in response to situationalfactors leads to poor decisions.
Clearly, sales policies on lawful behavior should be
developed and applied in all contacts with customers
and prospects.
These training suggestions raise a preeminent
question: Does training produce a relatively permanent change in employee behavior?Latham(1988, p.
554), on the basis of a review of skills training in
nonsellingoccupations,stressesthe need for continual
trainingand developmentefforts. Such efforts are particularly necessary when changes are occurring between what is currentlyrequiredand what will be requiredfor effectivejob performance.The evolutionary
natureof selling's legal environmentnecessitatescareful
considerationof this issue.
Role-playing and other types of work group interaction are examples of informalcontrols that, according to Jaworski(1988, p. 28), are appropriatein settings characterizedby uncertaintyin the organization's
macro environment.Given that the legality of many
of the salespersonactions discussed here can depend
on buyer characteristicsand responses (a potentially
fruitfulfutureresearchtopic), informalcontrol mechanisms are particularlyappropriate.
Maintaining Training Advantages
Corporatelegal counsel must disseminateinformation
about recent legal developments to sales managers,
who must then communicate with salespersons. Because significantjudicial decisions occur with no predictable regularity,changes in the legal environment

must be communicatedon an "as-occurs"basis. Sales
trainingmaterialsmust be revised whenevera relevant
court opinion is issued or statute is enacted. In addition, an occasionalspecial communicationmay have
to be distributedto each salesperson in response to
legal developments.
These updatescan be achieved easily with present
communicationstechnology such as interactivevideo,
a highly regardedtrainingtool (Russ et al. 1989). This
approachenables each salespersonto pace his or her
learning and to assess his or her knowledge level.
Moreover,videos can easily be made currenton a regular basis.
Periodic updates reinforce the impression that
managersare serious aboutthe legal aspects of selling
activity, contributingto a responsible market-driven
effort to advise and
corporateculture.A programmatic
as
a
of
communications
with the
update
part regular
salesforce can provide salespeople the relevantinformationneeded to enhanceproductivityand to manage
themselves (Sujan, Weitz, and Sujan 1988).
Ingram and LaForge (1989, p. 392) note that,
though legal guidelines often are subject to multiple
interpretations,organizations usually issue straightforward guidelines on legal issues. The danger here
is that such an approach oversimplifies the legal
situation for salespersons, but a certain margin for
errorcan be built into the guidelines if they are written
conservatively. Specific rules are consistent with the
use of behaviorallybased salesforce control systems
under conditions of environmental uncertainty
(Andersonand Oliver 1987).
Compensating Appropriate Salesperson
Responses
To guide salespersonbehavior, sales managersshould
considersupplementingoutcome-basedincentiveswith
behavior-basedones. Such an approachwould focus
inexperiencedsalespersonson the qualityof theirwork,
includingunderstandinghow theirbehaviorcan create
has been made
legal obligations.This recommendation
by others for the developmentof sales representatives
duringtheirearlycareerstages(Sujan,Weitz, andSujan
1988, p. 16).
In a conceptual sense, this approachemphasizes
the intrinsic reward orientationamong salespersons,
encouragingthem to derive satisfactionfrom the performanceof job tasks, not just from achieving quota.
Weitz, Sujan, and Sujan (1986, p. 181) conclude that
intrinsic reward orientation relates to salespersons'
motivationto practiceadaptiveselling, regardedas the
most effective approachto selling.
Unfortunately,intrinsicrewards,originatingwithin
the individual, cannot be dispensed by sales managers. As a compromise, incentives could be devel-
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oped to encourage salespeople to monitor their behavior for its legal consequences. For example, the
typical precursorto a lawsuit is a customercomplaint
about the product, terms of sale, unfulfilled salesperson promises, or salesperson manners or attitude.
Complaint categories could be developed by sales
managers and each salesperson could be assigned a
complaint"quota"per category. Some incentive compensationcould be awardedfor not exceeding the allowablenumberof complaints.Salespersonsalso could
be praised or recognized informally by superiors
(Ingram,Lee, and Skinner 1989).
The market structuremay allow construction of
quotas based on repeat business. Ongoing sales contracts, part of the definition of relational exchanges
(Dwyer, Schurr, and Oh 1987), can be advantageous
for both buyers and sellers. Perhapsa repeat-to-newbusiness ratio could be computed for each salesperson, with financial rewards bestowed for those with
the highest values. This approachis advisable only if
otherincentivesencouragethe appropriate
level of new
account solicitation.
Evaluating Salesperson Performance
Performanceappraisalsprovideopportunitiesfor sales
managersto consider salespersonbehaviorin addition
to sales outcomes. Oliver and Swan (1989) found that
buyers' perceptions of fairness are influenced positively by higher levels of seller input. If salespeople
can providesuch intangiblesas timely informationand
post-sale service, customers will feel more fairly
treated.By collecting customers'perceptionsof salespersons' performancealong these intangible dimensions, sales managers can provide behavior-based
feedback to their subordinates(Muczyk and Gable
1987). Sales representativesmight begin to understand why their behavior is hindering their achievements as assessed by traditionaloutcome measures,
such as quota or sales volume levels.
Consistencyin the evaluationof salespeopleis also
critical. Sales managersmay be tempted to overlook
inappropriateselling tactics employed by superior(according to objective measures) salespersons, particularly if no negative consequences result (Bellizzi and
Hite 1989;CaywoodandLaczniak1986). Such a vague
message could lead a salespersonto behave illegally
if a substantialsales contracthangs in the balance.
Leading by Example
Sales managers therefore must set the example for
salespeople to follow. The sales managerwho urges
subordinatesto behave legally and ethically, yet who
regularly overstates products' capabilities when accompanying salespersons, is sending an ambiguous
message. Researchershave concluded that top managers' attitudes and ethical standardsstrongly influ-

ence subordinates'perceptionsand subsequentbehavior (Carroll1987). It follows that a similarrelationship
should be expected between sales manager deportment and salespersonbehavior.
In addition, when salespeople make equivocal assertions aboutproductsor competitorsto prospectsor
customersin the presenceof sales managers,the managersmustunfailinglyremindthe salespersonsthatsuch
behavior is unacceptable.It can lead to legal consequences and can raise conflicts with other marketing
programs(e.g., contradictpromotionalbrochures).Any
failureto correctsuch conductcouldjustifiablybe taken
as tacit approvalof the action. The criticalimportance
of the salespersons's immediate supervisorin setting
the ethical tone for the salesforce has been suggested
(Bragg 1987; Murphy and Dunn 1988) and must be
heeded (Finn 1988).
Corporatepolicies, stipulatedin codes of ethics,
can provide anotherlayer of guidancefor salespeople
and sales managers. By mandatinglegal and ethical
conduct, organizationscan create a culture that encourages and rewards scrupulous behavior (Burke
1990). Open recognition and discussion of ethical
problemsreinforces the importanceof legal behavior
and discourages risk-takingby salespeople. The organizationmust supportsales mangersand find ways
to provide the resources necessary for establishing,
implementing, and controlling effective solutions to
the salesforce liability problem.

Conclusion
Proceduresfor evaluatingand minimizingthe liability
exposure emanating from salesperson behavior must
begin with a review of the statementsand actions of
the salesforce. Because such a review will be highly
circumstantialand difficult, the basic capabilitiesand
instinctsof the salesforce must be moldedthroughappropriatelyconceived training, directing, compensation, and evaluation programs. Such programsserve
the dual purposes of updating and refreshing salespersons' understandingof the legal environmentand
unambiguouslydirecting selling efforts toward legal
compliance and away from potentiallydamaging situations. Ultimately, managers must concretely support these activities and programsin both spirit and
action and not allow them to degenerate into mere
"consciousnessraising" exercises.
Our discussion underscoresthe need for various
assessments of currentselling practices and encourages a proactiveorientationtowardlegal issues on the
part of sales managersand salespeople. Indirectevidence suggests that legal topics rarelyreceive formal
attentionin sales trainingprograms(KerrandBurzynski
1988); however, researchis needed to assess the extent of this deficiency and the efficacy of currentpro-
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grams. The issues raised here also provide a timely
context for further research on the knowledge-based

differences among salespeople, which seem to be central to the adaptive selling model (Weitz 1981).
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